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Even  the  Constitution  of  the  United  States,  which  is  supposed  to  have  little  touch  upon 
the  private  life  of  the  individual,  contains  in  the  First  Amendment  a  declaration  common  to  the 
constitutions  of  all  the  States,  as  follows:  "Congress  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the  free  exercise  thereof,"  etc.  And  also  provides  in 
Article  1 ,  section  7,  (a  provision  common  to  many  constitutions,)  that  the  Executive  shall  have 

ten  days  (Sundays  excepted)  within  which  to  determine  whether  he  will  approve  or  veto  a  bill.  * 
*  * 


If  we  pass  beyond  these  matters  to  a  view  of  American  life  as  expressed  by  its  laws,  its 
business,  its  customs  and  its  society,  we  find  everywhere  a  clear  recognition  of  the  same  truth. 
Among  other  matters  note  the  following:  The  form  of  oath  universally  prevailing,  concluding 
with  an  appeal  to  the  Almighty;  the  custom  of  opening  sessions  of  all  deliberative  bodies  and 
most  conventions  with  prayer;  the  prefatory  words  of  all  wills,  "In  the  name  of  God,  amen;"  the 
laws  respecting  the  observance  of  the  Sabbath,  with  the  general  cessation  of  all  secular  business, 
and  the  closing  of  courts,  legislatures,  and  other  similar  public  assemblies  on  that  day;  the 
churches  and  church  organizations  which  abound  in  every  city,  town  and  hamlet;  the  multitude 
of  charitable  organizations  existing  everywhere  under  Christian  auspices;  the  gigantic 
missionary  associations,  with  general  support,  and  aiming  to  establish  Christian  missions  in 
every  quarter  of  the  globe.  These,  and  many  other  matters  which  might  be  noticed,  add  a  volume 
of  unofficial  declarations  to  the  mass  of  organic  utterances  that  this  is  a  Christian  nation.  In  the 
face  of  all  these,  shall  it  be  believed  that  a  Congress  of  the  United  States  intended  to  make  it  a 
misdemeanor  for  a  church  of  this  country  to  contract  for  the  services  of  a  Christian  minister 
residing  in  another  nation? 


HOLY  TRINITY  CHURCH  AND  THE 
GREAT  LEGISLATIVE  HISTORY  DEBATE  IN  THE  UNITED  STATES 

Holy  Trinity  Church  is  an  important  precedent,  in  part  because  it  is  the  first  U.S.  Supreme 
Court  case  to  deploy  legislative  history  to  trump  what  the  Court  (too  quickly!)  conceded  was  the 
plain  meaning  of  the  statute.  Note,  by  the  way,  that  the  statutory  plain  meaning  may  not  be  as 
clear  as  Justice  Brewer  supposed  it  to  have  been.  The  first  definition  of  the  term  labor  listed  in 
the  1879  and  1886  editions  Webster's  Dictionary  was  "Physical  toil  or  bodily  exertion  . . .  hard 
muscular  effort  directed  to  some  useful  end,  as  agriculture,  manufactures,  and  the  like."b  Service 
was  narrower  in  meaning,  at  least  as  then  understood.  Websters'  first,  and  only  relevant, 
definition  of  the  term  was  this:  "The  act  of  serving;  the  occupation  of  a  servant;  the  performance 


b  The  first,  and  preferred,  definition  supports  Brewer's  intuition  that  brain  toilers  were  not 
targeted  by  the  statute.  Although  the  second  listed  definition  was  "Intellectual  exertion,  mental  effort," 
broad  enough  to  include  brain  as  well  as  manual  toilers,  judges  of  the  period  followed  the  primary 
definition.  In  the  1880s,  judges  interpreting  the  laws  and  treaties  excluding  Chinese  "laborers"  or  persons 
brought  over  for  "labor,"  held  that  the  terms  should  be  read  in  their  primary  popular  senses,  to  mean 
"physical  labor  for  another  for  wages,"  and  therefore  not  to  include  actors,  teachers,  or  merchants,  for 
examples. 
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of  labor  for  the  benefit  of  another,  or  at  another's  command;  the  attendance  of  an  inferior,  or 
hired  helper  or  slave,  etc.,  on  a  superior  employer,  master,  and  the  like."  Consider  this  as  well. 
The  prohibition  construed  by  Justice  Brewer  is  found  in  section  1  of  the  1 885  statute.  Section  4 
of  the  statute  enforces  section  l's  prohibition  by  holding  criminally  accountable  the  master  of  a 
ship  "who  shall  knowingly  bring  within  the  United  States  . . .  any  alien  laborer,  mechanic  or 
artisan "  who  had  contracted  to  perform  "labor  or  service  in  the  United  States."  Section  4  is  in 
pari  materia  with  section  1  (they  regulate  the  same  class  of  "aliens"),  and  its  terminology  is 
instructive  as  to  the  precise  kinds  of  aliens  excluded  (laborers,  mechanics,  artisans-all  manual 
workers  according  to  contempories)  and  as  to  the  omission  of  "of  any  kind"  from  "labor  or 
service."  Section  4  more  plainly  regulates  just  manual  workers,  and  unless  there  is  reason  to 
separate  its  coverage  from  that  of  section  1,  its  relatively  unambiguous  ambit  might  inform  the 
more  ambiguous  ambit  of  section  1 . 

However  one  reads  the  plain  meaning  of  the  law,  the  Court’s  decision  was  an  important 
endorsement  of  legislative  history  as  a  source  of  interpretive  guidance.  After  the  Court's 
decision,  legislative  history  slowly  caught  on  as  a  tool  for  figuring  out  statutory  meaning;  by  the 
post-World  War  II  period,  legislative  history  was  routine  in  Supreme  Court  opinions.  See 
William  N.  Eskridge,  Jr.,  Dynamic  Statutory  Interpretation ,  208-15  (1994).  A  similar  process 
has  occurred  in  some  states,  while  other  states  rely  on  legislative  history  little  or  not  at  all. 

Consider  the  excavation  Adrian  Vermeule  did  for  Holy  Trinity's  use  of  legislative  history. 
See  Legislative  History  and  the  Limits  of  Judiial  Competence:  The  Untold  Story  o/Holy  Trinity 
Church,  50  Stan.  L.  Rev.  1833  (1998).  Vermeule  points  out,  as  had  Professor  William  Popkin 
before  him,  that  the  alien  contract  labor  bill  was  not  enacted  in  1884,  as  the  Senate  committee 
had  hoped,  and  as  a  reading  of  Justice  Brewer's  opinion  might  have  been  led  to  believe.  Instead, 
it  was  shelved  in  1884  and  brought  up  again  in  the  1885  session  of  the  48th  Congress,  just  before 
the  Cleveland  Administration  took  office.  Although  there  were  plenty  of  opportunities  for  the 
sponsors  to  make  the  changes  noted  in  the  committee  report,  they  were  never  proposed  —  even 
though  skeptics  and  even  supporters  complained  repeatedly  about  how  broadly  the  bill  was 
drafted.  For  example,  Representative  Hopkins,  the  House  floor  manager,  generally  described  the 
bill  as  prohibiting  "the  importation  under  contract  of  all  classes  with  the  exceptions  named  in  the 
bill,"  namely  section  5.  16  Cong.  Rec.  2032  (1885). 

A  lengthy  debate  was  had  on  the  bill  in  the  Senate,  and  the  bill  was  amended  in  various 
minor  ways.  Among  the  amendments  were  those  expanding  the  exempted  classes  in  section  5, 
but  no  amendment  was  even  proposed  to  make  clear  that  "labor"  referred  only  to  "manual  labor." 
Indeed,  when  pressed  by  an  opponent  of  the  bill,  who  argued  that  section  5  discriminated  against 
"other  classes  of  professional  men"  by  granting  exemptions  to  singers  and  lecturers  and  actors. 
Senator  Blair,  the  floor  manager,  engaged  in  this  colloquy  with  the  opponent: 

Mr.  MORGAN:  . . .  [I]f  the  alien  happens  to  be  a  lawyer,  an  artist,  a  painter,  an  engraver, 
a  sculptor,  a  great  author,  or  what  not,  and  he  comes  under  employment  to  write  for  a 
newspaper,  or  to  write  books,  or  to  paint  pictures  ...  he  comes  under  the  general 
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provisions  of  the  bill. ...  I  shall  propose  when  we  get  to  it  to  put  an  amendment  in  there. 

I  want  to  associate  with  the  lecturers  and  singers  and  actors,  painters,  sculptors  [etc.],  or 
any  person  having  special  skill  in  any  business,  art,  trade  or  profession. 

Mr.  BLAIR:  The  Senator  will  observe  that  it  is  only  the  importation  of  such  people  under 
contract  that  is  prohibited. 

Mr.  MORGAN:  I  understand. 

Mr.  BLAIR:  If  that  class  of people  are  liable  to  become  the  subject-matter  of  such 
importation,  then  the  bill  applies  to  them.  Perhaps  the  bill  ought  to  be  further  amended. 

16  Cong.  Rec.  1633  (1885)  (emphasis  as  supplied  by  Vermeule).  Of  course,  neither  senator  ever 
offered  the  amendments  they  mentioned. 

Vermeule  draws  several  conclusions  from  his  survey  of  the  statute's  legislative  history. 
One  is  that  courts  can  be  easily  misled  by  looking  at  fragments  of  legislative  history.  One  need 
not  view  judges  as  corrupt  or  even  result-oriented  to  believe  that  legislative  history  is  as  likely  to 
be  confusing  as  illuminating.  This  is  even  more  true  today,  when  the  volume  and  variety  of 
legislative  history  is  even  larger  than  it  was  for  the  1 885  statute.  Another  conclusion  Vermeule 
draws  is  that  the  plain  meaning  of  the  1885  statute  was  the  right  answer  all  along.  This  also 
supports  the  economic  argument  for  excluding  legislative  history:  What  does  it  add? 

This  latter  claim  deserves  greater  scrutiny.  Carol  Chomsky,  Unraveling  the  Mysteries  of 
the  Holy  Trinity,  100  Colum.  L.  Rev.  (2000),  agrees  with  Vermeule  that  Justice  Brewer  gave  a 
radically  incomplete  version  of  the  legislative  history  but  disputes  Vermeule's  reading  of  the 
remainder  of  that  history.  Emphasizing  the  overwhelming  congressional  focus  on  the  problem  of 
excessive  foreign  labor  driving  down  wages  and  the  consensus  decision  to  amend  the  law  in 
1891  to  assure  that  professionals  and  clerics  were  not  included  in  the  statute,  Chomsky  believes 
Justice  Brewer  reached  the  right  answer  after  all.  (Vermeule  would  point  out  that  the  1 891 
statute  explicitly  did  not  cover  pending  cases  -  namely  Holy  Trinity  itself.)  Consider  also  the 
following  decisions  by  the  Canadian  Federal  Court  of  Appeal  and  by  the  House  of  Lords  of  the 
United  Kingdom. 


CANADA  (ATTORNEY  GENERAL)  v.  MOSSOP 
Federal  Court  of  Appeal,  Ontario,  1990. 

71  D.L.R.  (4th)  661,  afiFd,  100  D.L.R.  (4th)  658  (Can.  Sup.  Ct.  1993). 

MARCEAU  J.:—  One  of  the  grounds  of  discrimination  prohibited  by  the  Canadian 
Human  Rights  Act,  S.C.  1976-77,  c.  33  as  amended,  now  R.S.C.  1985,  c.  H-6,  (the  Act),  is 
"family  status".  Does  this  term  include  the  situation  of  two  persons  living  in  a  homosexual 
relationship?  A  Human  Rights  Tribunal  has  rendered  a  decision  based  on  the  view  that  it  does 


61 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/statutoryinterprOOeskr 


decision  of  these  cases.  JUSTICE  O'Connor  did  not  participate  in  the  decision  of  these  cases. 

NOTES  ON  AMERICAN  COURTS’  DEFERENCE  TO 
ADMINISTRATIVE  INTERPRETATIONS 

1.  Traditional  Doctrine  of  Deference  to  Agency  Interpretations.  Gilbert  well  reflects  the 
Court's  traditional  considerations  when  deciding  how  much  deference  to  give  to  an  agency 
interpretation.  Underlying  the  Gilbert  approach  is  the  regulatory  ideology  of  the  New  Deal: 
Agencies  are  entitled  to  deference  so  long  as  they  are  "expert"  and  "neutral"  (that  is,  not  subject 
to  "partisan"  pressures).  The  Court  majority  saw  the  EEOC  as  a  not-so-expert  agency,  and  there 
is  some  suggestion  in  the  opinion  that  the  Court  thought  the  EEOC  was  captive  of  civil  rights 
groups. 

Diver,  Statutory  Interpretation  in  the  Administrative  State ,  133  U.  Pa.  L.  Rev.  at  562  n. 
95,  sets  forth  circumstances  which  the  Court  has  traditionally  considered  in  deciding  whether  to 
defer  to  administrative  interpretations: 

A  partial  list  of  the  factors  cited  by  the  Court  would  include:  (1)  whether  the 
agency  construction  was  rendered  contemporaneously  with  the  statute's  passage,  see,  e.g., 
Norwegian  Nitrogen  Prods.  Co.  v.  United  States,  288  U.S.  294,  315  (1933);  (2)  whether 
the  agency's  construction  is  of  longstanding  application,  see,  e.g.,  NLRB  v.  Bell 
Aerospace  Co.,  416  U.S.  267, 275  (1974);  (3)  whether  the  agency  has  maintained  its 
position  consistently  (even  if  infrequently),  see,  e.g.,  Haig  v.  Agee,  453  U.S.  280,  293 
(1981);  (4)  whether  the  public  has  relied  on  the  agency's  interpretation,  see,  e.g.,  Udall  v. 
Tallman,  380  U.S.  1,18  (1965);  (5)  whether  the  interpretation  involves  a  matter  of 
"public  controversy,"  see,  e.g..  United  States  v.  Rutherford,  442  U.S.  544,  545  (1979); 

(6)  whether  the  interpretation  is  based  on  "expertise"  or  involves  a  "technical  and 
complex"  subject,  see,  e.g..  Aluminum  Co.  of  Am.  v.  Central  Lincoln  People's  Util.  Dist., 
[467  U.S.  380  (1984)];  (7)  whether  the  agency  has  rulemaking  authority,  see,  e.g.,  FCC 
v.  National  Citizens  Comm,  for  Broadcasting,  436  U.S.  75,  793  (1978);  (8)  whether 
agency  action  is  necessary  to  set  the  statute  in  motion,  see,  e.g.,  Ford  Motor  Credit  Co.  v. 
Milhollin,  444  U.S.  555,  565-66  (1980);  (9)  whether  Congress  was  aware  of  the  agency 
interpretation  and  failed  to  repudiate  it,  see,  e.g.,  Zemel  v.  Rusk,  381  U.S.  1,11  (1965); 
and  (10)  whether  the  agency  has  expressly  addressed  the  application  of  the  statute  to  its 
proposed  action,  see,  e.g..  Investment  Co.  Inst.  v.  Camp,  401  U.S.  617,  627-28  (1971). 

Does  Diver's  list  support  the  Court's  result  in  Gilbert ?  We  harbor  some  doubt  in  this  score. 
Indeed,  we  think  the  Diver  list  more  strongly  supports  the  Court's  willingness  to  defer  in 
Chevron— where  the  Court  seemed  to  abandon  this  balancing-of- factors  approach  for  a  more 
formal  one. 

2.  The  Different  Approach  of  Chevron.  We  believe  Chevron  reflects  a  different 
analytical  approach  to  deference  issues  than  Gilbert  does.  To  begin  with,  the  new  approach  is 
more  formal  and  much  simplified:  Step  One  asks  whether  Congress  specifically  addressed  the 
interpretive  question.  Justice  Stevens'  opinion,  refreshingly,  says  this  is  an  issue  Congress 
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fudged.  In  that  event,  the  Court  moved  to  Step  Two,  which  asks  whether  the  agency's 
interpretation  is  "reasonable."  If  so,  the  Court  has  an  obligation  to  defer. 

Chevron  is  also  an  important  recognition  of  dynamic  statutory  interpretation  in  the 
modem  administrative  state,  because  it  recognizes  that  first-order  statutory  interpretation  will 
usually  be  accomplished  by  politically  accountable— and  therefore  politically  protean— agencies; 
because  it  further  recognizes  that  under  general  statutory  language  that  does  not  target  the 
interpretive  issue  (step  one)  there  may  be  several  "reasonable"  agency  interpretations,  any  of 
which  must  be  upheld  (step  two);  and  because  it  recognizes  that  agency  interpretations  may 
themselves  change  over  time.  "An  initial  agency  interpretation  is  not  carved  in  stone.  On  the 
contrary,  the  agency,  to  engage  in  informal  rulemaking,  must  consider  varying  interpretations 
and  the  wisdom  of  its  policy  on  a  continuing  basis."  467  U.S.  at  863-64. 

Finally,  and  most  importantly,  Chevron  rests  the  idea  of  deference  on  the  greater 
democratic  legitimacy  that  agencies  enjoy  over  courts  in  making  policy  choices  that  have  been 
left  open  by  Congress.  This  is  both  more  and  less  formalist  than  the  approach  followed  in 
Gilbert.  It  is  less  formalist,  because  deference  ought  not  depend  on  whether  Congress  has 
officially  delegated  rulemaking  responsibilities  to  the  agency,  or  on  whether  the  agency's  opinion 
was  contemporaneous  with  the  enactment  of  the  statute.  It  is  more  formalist,  because  Chevron 
seems  to  require  deference  even  when  the  agency  is  responding  to  pressure  from  the  President  to 
move  statutory  policy  in  ways  that  Congress  would  not  approve.  This  may  have  been  the  case 
with  Chevron  itself.  The  liberal  Democratic  House  of  Representatives  would  probably  not  have 
favored  the  bubble  concept,  but  the  Reagan  Administration  very  much  did.  Is  it  relatively  more 
"democratic"  to  allow  the  President  to  shift  policy  in  his  favor,  than  to  protect  Congressional 
preferences?  See  William  Eskridge,  Jr.  &  John  Ferejohn,  The  Article  I,  Section  7  Game ,  80  Geo. 
L.J.  523  (1992)  (not  necessarily). 

3.  Was  There  a  Chevron  Revolution?  The  conventional  wisdom  in  administrative  law  is 
that  Chevron  was  a  revolutionary  decision  which  ushered  in  a  new  period  of  greater  deference  to 
agency  interpretations  of  statutes  they  are  charged  with  enforcing.y  This  might  be  questioned. 
On  the  one  hand,  deference  to  agencies  was  a  trend  long  preceding  Chevron.  Peter  Schuck  and 
Donald  Elliott,  To  the  Chevron  Station:  An  Empirical  Study  of  Federal  Administrative  Law, 

1990  Duke  L.J.  984,  conclude  from  a  lengthy  historical  study  of  federal  appellate  review  of 
agency  determinations  that  long  before  Chevron  agency  affirmance  rates  were  on  the  rise  in  the 


y  This  is  the  assumption  of  most  of  the  recent  articles  analyzing  and  criticizing  Chevron  and  its 
progeny.  See,  e.g.,  Cynthia  Farina,  Statutory  Interpretation  and  the  Balance  of  Power  in  the 
Administrative  State,  89  Colum.  L.  Rev.  452  (1989);  Richard  Pierce,  Political  Control  Versus 
Impermissible  Bias  in  Agency  Decisionmaking :  Lessons  from  Chevron  to  Mistretta,  SI  U.  Chi.  L.  Rev. 
481  (1990);  Sidney  Shapiro  &  Robert  Glicksman,  Congress,  the  Supreme  Court,  and  the  Quiet 
Revolution  in  Administrative  Law,  1988  Duke  L.J.  819;  Peter  Strauss,  One  Hundred  Fifty  Cases  Per 
Year:  Some  Implications  of  the  Supreme  Court's  Limited  Resources  for  Judicial  Review  of  Agency 
Action ,  87  Colum.  L.  Rev.  1093  (1987);  Cass  Sunstein,  Law  and  Administration  After  Chevron,  90 
Colum.  L.  Rev.  2071  (1990). 
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federal  courts— especially  during  the  1970s,  the  heyday  of  "hard  look"  review  in  the  D.C.  Circuit. 


On  the  other  hand,  it  is  not  clear  that  Chevron  changed  the  prevailing  Supreme  Court 
practice.  For  example,  in  INS  v.  Cardoza-Fonseca,  480  U.S.  421  (1987),  the  Court  not  only 
rejected  the  INS'  interpretation  of  its  obligations  not  to  deport  noncitizens  who  have  a  "well- 
founded  fear"  of  political  persecution,  8  U.S.C.  §  1 158(a)  (1982),  but  laid  out  a  detailed  legal 
regime  for  the  INS  to  follow.  Justice  Stevens  (the  author  of  Chevron)  wrote  an  opinion  that 
dissenting  Justice  Powell  and  concurring  Justice  Scalia  felt  was  not  very  deferential  to  the  INS. 
The  Court  in  the  1980s  was  often  not  very  deferential/  Thomas  Merrill,  Judicial  Deference  to 
Executive  Precedent ,  101  Yale  L.J.  969  (1992),  found  that  the  Supreme  Court  before  1984 
deferred  to  agencies  in  75%  of  the  surveyed  cases  (consistent  with  the  Schuck  &  Elliott  findings 
for  lower  court  deference),  that  the  Court  after  1984  usually  didn't  cite  Chevron  or  follow  its 
framework  in  deciding  whether  to  defer  to  agencies  (consistent  with  Cardoza-Fonseca ),  and  that 
when  the  Court  did  apply  the  Chevron  framework  it  only  deferred  to  agencies  in  59%  of  the 
cases,  well  below  the  pr e-Chevron  figure  of  75%,  and  below  the  overall  deference  rate  after  1984 
of  70%  (a  most  surprising  finding).  These  findings  should  be  read  cautiously,  however,  because 
Merrill  does  not  consider  the  possibility  that  parties  would  fail  to  appeal  agency  decisions  that 
before  Chevron  might  have  looked  more  vulnerable. 


MCI  v.  AT&T 

Supreme  Court  of  the  United  States,  1994 
512  U.S.  218,  1 14  S.Ct.  2223,  129  L.Ed.2d  182 

Justice  Scalia  delivered  the  opinion  for  the  Court. 

Section  203(a)  of  Title  47  of  the  United  States  Code  requires  communications  common 
carriers  to  file  tariffs  with  the  Federal  Communications  Commission,  and  §  203(b)  authorizes  the 


x  For  cases  in  which  the  Court  rejected  agency  interpretations  of  statutory  issues  as  to  which 
Congress  has  had  no  discernible  "specific  intention,"  see  Bowen  v.  American  Hosp.  Ass'n,  476  U.S.  610 
(1986)  (overturning  "Baby  Jane  Doe  Regulations"  requiring  hospitals  to  treat  handicapped  infants  when 
no  parental  consent  is  given);  Motor  Vehicle  Mfrs.  Ass'n  v.  State  Farm  Mut.,  463  U.S.  29  (1983) 
(overturning  EPA's  revised  "airbag  regulations"  which  had  relaxed  standards  for  auto  manufacturers); 
Securities  Indus.  Ass'n  v.  Board  of  Governors,  Fed.  Reserve  Sys.,  468  U.S.  137  (1984)  (rejecting  Federal 
Reserve  Board  interpretation  of  Banking  Act  of  1933  to  allow  banks  to  enter  business  of  selling 
third-party  commercial  paper);  United  States  v.  Vogel  Fertilizer  Co.,  455  U.S.  16  (1982)  (rejecting  IRS 
interpretation  of  admittedly  ambiguous  §  1561(a)  of  the  Code,  limiting  a  "controlled  group  of 
corporations"  to  a  single  surtax  exemption).  For  examples  of  the  Chevron  approach,  in  which  the  Court 
sometimes  defers  to  agency  interpretations  of  arguably  clear  statutes,  see  United  States  v.  Fulton,  475 
U.S.  657  (1986);  Chemical  Mfrs.  Ass'n  v.  Natural  Resources  Defense  Council,  Inc.,  470  U.S.  116  (1985) 
(even  though  §  301(e)  of  the  Clean  Water  Act  provides  that  EPA  may  not  "modify"  any  effluent 
limitation  of  §  301,  Court  upheld  EPA's  view  that  §  301(e)  is  limited  to  toxic  materials  otherwise 
permitted  by  §  301);  Aluminum  Co.  of  Am.  v.  Central  Lincoln  Peoples'  Util.  Dist.,  467  U.S.  380  (1984). 
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To  the  extent  that  there  is  concern  over  any  reliance  interests  that  club  owners  may  assert, 
they  can  be  satisfied  by  making  our  decision  prospective  only.  Baseball  should  be  covered  by 
the  antitrust  laws  beginning  with  this  case  and  henceforth,  unless  Congress  decides  otherwise.4 

NOTES  ON  THE  AMERICAN  SUPER-STRONG  PRESUMPTION 
AGAINST  OVERRULING  STATUTORY  PRECEDENTS 

1 .  Is  There  a  Rationale  for  Flood?  It  appears  that  every  member  of  the  Flood  Court 
thought  that  Federal  Baseball  was  wrongly  decided,  yet  a  majority  nevertheless  applied  the 
wrongheaded  precedent.  Is  there  something  to  Justice  Blackmun's  view  that  this  is  "an 
inconsistency  and  illogic  of  long  standing"  which  might  as  well  be  perpetuated?  One's  initial 
reaction  to  Justice  Blackmun's  opinion  might  be  that  it  is  simply  silly  not  to  overrule  discredited 
precedents.  The  same  argument  might  have  been  made  to  the  Brown  Court  not  to  overrule 
Plessy  v.  Ferguson ,  163  U.S.  537  (1896).  Justice  Blackmun  would  respond  that  he  would  be 
more  willing  to  overrule  constitutional  precedents: 

Stare  decisis  is  usually  the  wise  policy  because  in  most  matters  it  is  more  important  that 
the  applicable  rule  of  law  be  settled  than  that  it  be  settled  right.  *  *  *  This  is  commonly 
true  even  where  the  error  is  a  matter  of  serious  concern,  provided  correction  can  be  had 
by  legislation.  But  in  cases  involving  the  Federal  Constitution,  where  correction  through 
legislative  action  is  practically  impossible,  this  court  has  often  overruled  its  earlier 
decisions. 

Burnet  v.  Coronado  Oil  &  Gas  Co.,  285  U.S.  393,  406-07  (1932)  (Brandeis,  J.,  dissenting).  Is 
this  reasoning  persuasive?  Contrast  Moragne,  in  which  the  Court  overruled  a  common  law 
decision  affecting  a  minuscule  range  of  cases.  Wouldn't  the  same  reasons  (decisive  shift  in  the 
legal  terrain)  have  justified  overruling  Federal  Baseball!  Does  Flood  present  more  compelling 
justifications  for  stare  decisis?  See  William  Eskridge,  Jr.,  Overruling  Statutory  Precedents,  76 
Geo.  L.J.  1361  (1988)  (no). 

In  strictly  respecting  stare  decisis,  the  Flood  Court  notes  "retrospectivity"  problems  that 
would  inhere  if  it  were  to  overturn  Toolson  and  Federal  Baseball,  suggesting  (we  suppose)  that 
the  Court  assumed  that  the  industry  had  been  "relying"  on  these  precedents  in  conducting  its 
affairs.  Yet  the  testimony  of  post-Toolson  purchasers  of  baseball  teams  indicated  that  they  had 
been  advised  of  the  distinct  possibility  of  changes  in  the  antitrust  exemption.  Flood  v.  Kuhn, 
Brief  for  Petitioner,  at  24.  Why  couldn't  the  Court  simply  have  overruled  Federal  Baseball 
prospectively,  if  it  were  concerned  about  the  reliance  interest? 

Perhaps  another  rationale  for  the  Court's  decision  is  the  Chief  Justice's  suggestion  that 
"[cjourts  are  not  the  forum  in  which  this  tangled  web  ought  to  be  unsnarled."  Let  Congress  make 
the  change.  Yet,  given  the  past  history  of  Congressional  involvement,  recounted  by  the  Court, 
was  there  any  reason  to  believe  that  Congress  would  do  anything?  The  reaction  to  Flood  in 


4  We  said  recently  that  "[i]n  rare  cases,  decisions  construing  federal  statutes  might  be  denied  full 
retroactive  effect,  as  for  instance  where  this  Court  overrules  its  own  construction  of  a  statute  *  *  *" 
United  States  v.  Estate  of  Donnelly,  397  U.S.  286,  295  (1970). 
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Congress  was,  indeed,  immediate:  two  bills  were  introduced  in  the  House  of  Representatives, 
H.R.  12401  and  H.R.  14614,  92d  Cong.,  2d  Sess.  (1972),  and  a  hearing  was  held  by  the 
appropriate  subcommittee,  but  nothing  happened.11  Is  that  because  Congress  "liked"  the  Court's 
decision?  Or  didn't  "dislike"  it  enough  to  revoke  it?  Or  was  lobbied  very  hard  by  the  baseball 
owners?  Note  that  in  the  1970s,  various  Members  of  Congress  were  actively  promoting  the 
return  of  major  league  baseball  to  the  nation's  capital,  leading  one  commentator  to  opine:  "It 
thus  appears  that  there  is  more  bicameral  interest  in  where  baseball  will  be  played  than  in  the 
legalities  of  the  sport."  Martin,  The  Aftermath  o/Flood  v.  Kuhn:  Professional  Baseball's 
Exemption  from  Antitrust  Regulation,  3  W.St.U.L.Rev.  262,  280  (1976). 

Could  Flood  v.  Kuhn  be  an  example  of  stare  nostalgia ?  Consider  Justice  Blackmun's 
"Ode  to  Baseball"  in  Part  I  of  the  opinion.  Was  that  an  appropriate  matter  to  be  included  in  a 
judicial  opinion?  Even  if  not,  were  Chief  Justice  Burger  and  Justice  White  right  in  making  a 
point  of  not  joining  Part  I?  (We  think  this  is  the  only  time  in  history  that  all  of  an  opinion 
commanded  a  Court  majority  except  for  its  statement  of  facts!)  It's  no  secret  that  Justice 
Blackmun  is  a  baseball  fan,  and  you  can  be  certain  that  he,  rather  than  a  law  clerk,  wrote  Part  I  of 
Flood.  For  other  intersections  of  baseball  and  law,  see,  e.g.,  David  Currie,  The  Most 
Insignificant  Justice:  A  Preliminary  Inquiry,  50  U.Chi.L.Rev.  466  (1983);  Commentary,  In  re 
Brett:  The  Sticky  Problem  of  Statutory  Construction,  52  Fordham  L.Rev.  430  (1983);  Aside, 

The  Common  Law  Origins  of  the  Infield  Fly  Rule,  123  U.Pa.L.Rev.  1474  (1975).  Cfi  Miller  v. 
Jackson,  [1977]  1  Q.B.  966  (C.A.)  (ode  to  cricket). 

2.  When  Is  It  Appropriate  to  Overrule  a  Statutory  Precedent?  As  Flood  suggests,  the 
Supreme  Court  will  not  routinely  overrule  a  prior  interpretation  of  a  statute.  State  courts  are 


u  Although  Congress  never  acted,  a  major  change  in  baseball's  approach  to  the  reserve  clause  has 
occurred  since  Flood.  The  major  catalyst  was  a  1975  decision  of  arbitrator  Peter  Seitz.  Andy 
Messersmith,  a  pitcher,  refused  to  sign  a  new  contract  after  his  contract  had  expired.  The  club  invoked 
the  renewal  clause  in  the  expired  contract,  which  provided  that  if  the  parties  could  not  agree  upon  a  new 
contract,  "the  Club  shall  have  the  right  ***  to  renew  this  contract  for  the  period  of  one  year  on  the  same 
terms,"  to  obligate  Messersmith  to  play  the  next  year.  At  the  end  of  that  year  Messersmith  declared 
himself  a  free  agent,  contending  that  the  renewal  clause  allowed  the  club  only  to  extend  the  former 
contract  for  one  year,  after  which  time  the  contractual  relationship  between  the  parties  ceased. 
Conversely,  the  club  argued  that  when  the  club  invoked  the  renewal  clause  all  of  the  provisions  of  the 
contract  were  renewed,  including  the  renewal  clause,  and  thus  the  club  had  the  perpetual  right  to  extend 
the  contract.  Despite  the  fact  that  the  Court  in  Flood  as  well  as  other  observers  had  routinely  assumed 
that  the  reserve  system  was  perpetual,  Seitz  agreed  with  Messersmith's  argument.  The  courts  upheld 
Seitz's  award.  Kansas  City  Royals  Baseball  Corp.  v.  Major  League  Players  Association,  409  F.Supp.  233 
(W.D.  Mo.),  affirmed,  532  F.2d  615  (8th  Cir.  1976). 

Following  the  Seitz  award,  the  owners  and  players  have  addressed  the  problem  of  the  reserve 
clause  through  collective  bargaining.  The  1980  basic  agreement  between  these  parties,  for  example, 
includes  a  complicated  scheme  for  limited  free  agency  based  upon  seniority.  The  agreement  also 
provides  that  players  who  have  spent  at  least  10  years  in  the  major  leagues  and  have  spent  the  last  five 
years  with  the  same  club  may  not  be  traded  without  their  consent.  See  generally  L.  Lowenfish  &  T. 
Lupien,  The  Imperfect  Diamond  (1980);  J.  Weistart  &  C.  Lowell,  The  Law  of  Sports  516-524  (1979). 
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even  more  emphatic  that  statutory  precedents  should  rarely,  or  never  (in  some  states),  be 
overruled,  since  the  legislature  can  change  the  statute.  Is  it  ever  appropriate  to  overrule  a 
statutory  precedent? 

In  Monell  v.  Department  of  Social  Servs.,  436  U.S.  658  (1978),  the  Supreme  Court  held 
that  municipal  corporations  were  "persons"  subject  to  suit  under  §  1983  for  depriving  people  of 
the  "rights,  privileges,  or  immunities  secured  by  the  Constitution  and  laws."  The  Court  thereby 
overruled  Monroe  v.  Pape,  365  U.S.  167  (1961),  which  had  inferred  that  Congress  meant  to 
immunize  municipalities  when  it  rejected  such  a  provision  in  the  bill  which  became  the  Civil 
Rights  Act  of  1 871 .  The  proposed  provision  would  have  held  a  municipal  corporation  liable  for 
damage  done  to  its  inhabitants  by  private  persons  "riotously  and  tumultuously  assembled"  and 
was  rejected  (apparently)  because  the  House  of  Representatives  doubted  that  Congress  had  the 
constitutional  power  to  impose  that  obligation. 

Justice  Brennan's  opinion  in  Monell  explained  that  the  objection  to  the  proposed 
provision  was  not  that  it  imposed  liability  on  municipal  corporations,  but  that  it  held  them 
responsible  for  the  actions  of  private  citizens,  which  carried  respondeat  superior  beyond  the 
bounds  of  the  Constitution.  Justice  Brennan  then  made  his  positive  case  for  finding  municipal 
corporations  to  be  persons  by  citing  to  (1)  statements  of  Representative  Bingham  (a  sponsor  of 
the  Act)  that  the  statute  would  effectively  provide  a  remedy  in  cases  of  unlawful  municipal 
actions,  (2)  cases  decided  before  1871  in  which  municipalities  were  held  liable  to  private 
persons,  and  (3)  the  "Dictionary  Act,"  which  defined  "persons"  to  include  "bodies  politic." 

Justice  Brennan  recognized  the  seriousness  of  overruling  Monroe  and  sought  to  justify  it,  as  did 
the  concurring  opinion  of  Justice  Powell.  Consider  the  following  articulated  grounds  for 
softening  stare  decisis  and  overruling  Monroe.  Does  any  of  them  suggest  that  Monell  presents  a 
better-justified  case  for  overruling  prior  judicial  construction  of  statutes  than  Flood? 

(a)  Clearly  Erroneous  Precedent.  Justice  Harlan  in  Monroe  said  that  statutory  decisions 
should  only  be  overruled  if  "it  appear[s]  beyond  doubt  from  the  legislative  history  of  the  *  *  * 
statute  that  [the  Court]  misapprehended  the  meaning  of  the  [provision]."  365  U.S.  at  192. 

Justice  Brennan  claimed  that  his  historical  analysis  met  that  stringent  test,  but  Justice  Rehnquisf  s 
dissent  contended  that  the  history  is  not  so  clear.  The  dissent  posited  that  in  1871  municipal 
corporations  were  not  "citizens"  within  the  meaning  of  the  Privileges  and  Immunities  Clause, 
U.S.  Const.,  art.  IV,  §  2;  Paul  v.  Virginia ,  75  U.S.  (8  Wall.)  168,  177  (1868),  and  were  neither  a 
"citizen"  nor  a  "person"  within  the  Fourteenth  Amendment.  Insurance  Co.  v.  New  Orleans,  13 
Fed.Cas.  67  (C.C.D.  La.  1870)  (No.  7052).  Also,  Justice  Rehnquist  objected  to  Justice  Brennan's 
almost  exclusive  reliance  on  remarks  by  Congressman  Bingham  to  divine  legislative  intent:  why 
should  Congressman  Bingham's  opinions  be  given  greater  weight  than  those  of  any  other?  Was 
Monell  right  under  the  Harlan  standard  for  overruling  statutory  decisions? 

(b)  Stare  Decisis  Cuts  Both  Ways.  Justices  Brennan  and  Powell  both  thought  that  stare 
decisis  was  less  of  a  problem  because  Monroe's  construction  of  §  1983  was  inconsistent  with 
other  Supreme  Court  cases — earlier  cases  in  which  municipal  corporations  had  been  defendants, 
e.g.,  Douglas  v.  Jeannette,  319  U.S.  157  (1943),  and  post  -Monroe  cases  in  which  school  boards 
were  found  liable  under  §  1983.  But  Justice  Rehnquist  pointed  out  that  three  subsequent 
Supreme  Court  decisions — Moor  v.  Alameda  County,  41 1  U.S.  693  (1973);  City  of  Kenosha  v. 
Bruno,  412  U.S.  507  (1973)  (extending  Monroe  to  suits  for  injunctive  relief);  Aldinger  v. 
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Howard,  427  U.S.  1  (1976) — had  explicitly  reaffirmed  Monroe.  Isn't  this  like  Flood!  Indeed, 
the  Supreme  Court's  reaffirmance  of  Monroe  had  never  been  grudging,  as  its  reaffirmance  of  the 
moribund  Federal  Baseball  had  been  in  the  cases  cited  by  Justice  Blackmun  in  Flood. 

(c)  Congressional  Nonaquiescence.  Justice  Brennan  argued  that  Congress  implicitly 
approved  of  §  1983  suits  against  school  boards  and  other  "local  bodies"  when  it  enacted  the  Civil 
Rights  Attorney's  Fees  Awards  Act  of  1976,  90  Stat.  2641,  codified  at  42  U.S.C.  §  1988  (1982); 
see  S.  Rep.  No.  94-1011,  94th  Cong.,  2d  Sess.  5  (1976)  (noting  that  defendants  in  §  1983  cases 
"are  often  State  or  local  bodies").  But  Justice  Rehnquist  noted  that  there  was  nothing  in  the 
language  of  the  Attorney's  Fees  Awards  Act  to  suggest  that  municipal  corporations  were  liable 
under  §  1983,  and  the  Senate  Report  cited  by  Justice  Brennan  states  that  liability  may  be  imposed 
"whether  or  not  the  agency  or  government  is  a  named  party,"  which  suggests  that  Congress  did 
not  view  the  Act  as  inconsistent  with  Monroe.  More  importantly,  Justice  Brennan's  assertion  of 
Congressional  nonacquiescence  is  inconsistent  with  1978  Senate  hearings  on  a  bill  to  remove  the 
municipal  immunity  imposed  by  Monroe.  See  Civil  Rights  Improvements  Act  of 1977:  Hearings 
on  S.  35  Before  the  Subcomm.  on  the  Constitution  of  the  Senate  Comm,  on  the  Judiciary,  95th 
Cong.,  2d  Sess.  (1978).  Isn't  that  the  very  same  argument  that  prevailed  in  Floodl 

(d)  The  Requirements  of  a  Dynamic  Statutory  Scheme.  Justice  Powell's  concurrence 
quoted  Holmes,  The  Path  of  the  Law,  10  Harv.L.Rev.  457,  469  (1897):  The  law  recognizes  the 
necessity  of  change,  lest  rules  "simply  persis[t]  from  blind  imitation  of  the  past."  Doesn't  this 
suggest  a  decent  reason  to  overrule  Monroe's  holding  that  municipalities  were  not  subject  to  § 
1983  suits?  Monroe  ironically  had  breathed  new  life  into  §  1983  in  the  1960s,  but  it  became 
clear  over  time  that  violations  of  civil  rights,  especially  rights  to  free  speech  and 
nondiscriminatory  treatment,  were  systemic  at  the  local  level:  they  were  caused  by  city  or 
county  policy,  and  not  just  by  individual  misconduct.  Whether  they  were  named  defendants  or 
not,  municipal  corporations  were  very  often  the  "real"  defendants  (for  example,  they  regularly 
provided  attorneys  for  individual  defendants  and/or  reimbursed  them  for  awards  rendered  against 
them).  By  1978,  it  was  painfully  clear — from  many  of  the  Court's  own  §  1983  cases,  which  were 
brought  against  local  agencies — that  it  was  blinking  reality  not  to  permit  direct  suit  against 
municipal  corporations.  That  §  1983  was  one  means  by  which  constitutional  rights  were 
protected  made  an  expansive  construction  of  §  1983  liability  all  the  more  natural.  Does  this 
explain  the  Court's  willingness,  by  a  7  to  2  vote,  to  overrule  Monroe ?  For  other  examples  of  the 
Supreme  Court's  willingness  to  overrule  statutory  precedents,  see  Continental  T.  V,  Inc.  v.  GTE 
Sylvania,  Inc.,  433  U.S.  36,  97  S.Ct.  2549,  53  L.Ed.2d  568  (1977)  (Sherman  Act);  Lodge  76, 

1AM  v.  Wisconsin  Employment  Relations  Comm’n,  427  U.S.  132,  96  S.Ct.  2548,  49  L.Ed.2d  396 
(1976)  (NLRA);  Braden  v.  30th  Judicial  Circuit  Court  of  Kentucky,  410  U.S.  484,  93  S.Ct. 

1 123,  35  L.Ed.2d  443  (1973).  See  also  Eskridge,  supra  (Appendix  of  cases  where  the  Court  has 
overruled  statutory  precedents,  1961-86). 

3.  Reflections  on  Statutory  Stare  Decisis.  The  debate  over  the  super-strong  presumption 
of  correctness  for  statutory  precedents  has  intensified  in  the  last  couple  of  years.  Following  Hart 
and  Sacks,  who  strongly  disapproved  of  Toolson,  for  some  of  the  reasons  developed  above,  most 
legal  process  academics  (whether  of  the  formalist,  centrist,  or  progressive  flavors)  follow  Hart 
and  Sacks  in  endorsing  a  relaxation  of  the  super-strong  presumption,  so  that  statutory  precedents 
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are  treated  more  like  other  precedents/ 

The  Rehnquist  Court  may  be  less  committed  to  stare  decisis  than  earlier  Courts.  In 
Payne  v.  Tennessee ,  1 1 1  S.  Ct.  2597,  2609  (1991)  (a  constitutional  criminal  procedure  case),  the 
Court  held  that  it  was  not  bound  by  precedents  that  are  "unworkable  or  badly  reasoned"  and  that 
stare  decisis  is  most  constraining  "in  cases  involving  property  and  contract  rights,  where  reliance 
interests  are  involved,"  but  "the  opposite  is  true  in  cases  . . .  involving  procedural  and  evidentiary 
rules"  protecting  constitutional  and  civil  rights.  This  seems  a  more  pragmatic  approach  to  the 
topic  than  Toolson  and  Flood. 

PATTERSON  v.  McLEAN  CREDIT  UNION,  491  U.S.  164,  109  S.  Ct.  2363,  105 
L.Ed.2d  132  (1989).  Brenda  Patterson  brought  a  lawsuit  against  her  former  employer  for 
workplace  harassment,  allegedly  in  violation  of  42  U.S.C.  §  1981,  which  prohibits  discrimination 
on  the  basis  of  race  in  the  making  and  enforcement  of  contracts.  Her  complaint  was  dismissed 
by  the  lower  courts  on  the  ground  that  it  did  not  make  out  a  claim  for  relief  under  §  1981.  On  its 
own  motion  after  receiving  briefs  in  the  case,  the  Supreme  Court  requested  the  parties  to  brief  the 
issue  whether  section  1981  affords  a  remedy  against  private,  as  opposed  to  public,  employers. 
Runyon  v.  McCrary,  427  U.S.  160  (1976),  had  interpreted  section  1981  to  provide  such  a  remedy 
against  private  schools  excluding  children  on  the  basis  of  race,  and  so  the  Court  invited  the 
parties  to  address  the  question  whether  Runyon  should  be  "reconsidered"  (i.e.,  overruled).  The 
Court's  request  stimulated  a  firestorm  of  protest  from  the  civil  rights  community,  the  press,  legal 
scholars,  historians,  and  Members  of  Congress  (who  took  the  unusual  step  of  submitting  a  brief 
on  the  issue).  To  some  observers,  the  request  raised  the  possibility  that  a  "new"  conservative 
majority  on  the  Court  would  use  a  relaxed  approach  to  stare  decisis  to  overturn  decades  of 
Warren  and  Burger  Court  civil  rights  precedents. 

In  the  end,  the  Court  chose  a  somewhat  more  politique  path.  The  opinion  for  the  Court, 
written  by  Justice  Kennedy  and  joined  by  the  other  four  Justices  (Chief  Justice  Rehnquist  and 
Justices  White,  Scalia,  and  O'Connor)  who  had  requested  rehearing,  declined  to  overrule  Runyon 
but  also  declined  to  extend  it  to  workplace  harassment  claims.  The  majority  opinion  essentially 
adopted  the  commentators'  position  that  statutory  precedents  are  subject  to  normal  (not  super¬ 
strong)  stare  decisis  rules  (although  not  the  very  lenient  stare  decisis  of  constitutional 
precedents).  The  Court's  reason  for  preserving  Runyon  recalls  the  sort  of  analysis  we  saw  in 
Moragne : 

We  conclude  *  *  *  that  no  special  justification  has  been  shown  for 
overruling  Runyon.  In  cases  where  statutory  precedents  have  been  overruled,  the 
primary  reason  for  the  Court's  shift  in  position  has  been  the  intervening 


v  See  Reed  Dickerson,  The  Interpretation  and  Application  of  Statutes  252-55  (1975);  Frank 
Easterbrook,  Stability  and  Reliability  in  Judicial  Decisions,  73  Com.  L.  Rev.  422  (1988);  Eskridge, 
Overruling  Statutory  Precedents,  supra,  Earl  Maltz,  The  Nature  of  Precedent,  66  N.C.L.  Rev.  367 
( 1 988).  But  Larry  Marshall,  "Let  Congress  Do  It":  The  Case  for  an  Absolute  Rule  of  Statutory  Stare 
Decisis,  88  Mich.  L.  Rev.  177  (1989),  argues  for  an  "absolute"  rule  of  stare  decisis  in  statutory  cases:  the 
Court  should  never  overrule  any  of  its  interpretations  of  statutory  precedents. 


188 


procedural  provisions  of  the  two  laws  that  are  crucial  and  there  we  find  significant  differences. 

Looking  first  to  the  statutory  language  defining  the  relief  available,  we  note  that  Congress 
specifically  provided  for  both  "legal  or  equitable  relief'  in  the  ADEA,  but  did  not  authorize 
"legal"  relief  in  so  many  words  under  Title  VII.  Compare  §  7(b),  29  U.S.C.  §  626(b),  with  42 
U.S.C.  §  2000e-5(g)  (1970  ed.,  Supp.  V).  Similarly,  the  ADEA  incorporates  the  FLSA 
provision  that  employers  "shall  be  liable"  for  amounts  deemed  unpaid  minimum  wages  or 
overtime  compensation,  while  under  Title  VII,  the  availability  of  backpay  is  a  matter  of  equitable 
discretion.  Finally,  rather  than  adopting  the  procedures  of  Title  VII  for  ADEA  actions,  Congress 
rejected  that  course  in  favor  of  incorporating  the  FLSA  procedures  even  while  adopting  Title 
VII's  substantive  prohibitions.  Thus,  even  if  petitioner  is  correct  that  Congress  did  not  intend 
there  to  be  jury  trials  under  Title  VII,  that  fact  sheds  no  light  on  congressional  intent  under  the 
ADEA.  Petitioner's  reliance  on  Title  VII,  therefore,  is  misplaced.  *  *  * 

Affirmed. 

Mr.  Justice  Blackmun  took  no  part  in  the  consideration  or  decision  of  this  case. 

NOTES  ON  REASONING  FROM  STATUTES 
IN  PARI  MATERIA 

1 .  Reasoning  from  One  Statute  to  Another:  What  If  There  Are  Several  Statutory 
Analogies?  Both  Judge  Weinfeld  in  Cartledge  and  Justice  Marshall  in  Lorillard  rely  on  the 
interpretational  history  of  similar  statutes  to  justify  their  interpretations.  Why  do  they  consider 
this  persuasive?  Because  Congress  really  and  truly  "intended"  to  incorporate  all  prior 
interpretations  of  similar  statutes  into  a  new  statute?  Because  the  other  interpretations  somehow 
represent  "wise"  public  policy?  Because  the  interpretational  history  of  these  other  statutes 
represents  a  reasoned  policy  context  which  ought  to  affect  the  evolution  of  a  related  statute,  so  as 
to  give  greater  internal  coherence  to  the  law? 

Even  if  justified  in  general,  this  approach  has  its  limitations.  One  is  that  there  may  be 
more  than  one  statute  in  pari  materia,  and  the  statutes  may  have  been  interpreted  differently.  Or 
there  may  be  several  "similar"  statutes,  but  none  quite  the  same  as  the  statute  being  interpreted. 
Thus,  in  Lorillard,  the  Supreme  Court  rejected  the  proposed  analogy  with  Title  VII.  Are  the 
Court's  reasons  persuasive?  Why  should  an  alleged  victim  of  age  discrimination  get  a  jury  trial 
(ADEA),  when  an  alleged  victim  of  sex  discrimination  (Title  VII)  does  not  get  one? 


respect  to  age  make  it  unlawful  for  an  employer  "to  fail  or  refuse  to  hire  or  to  discharge  any  individual," 
or  otherwise  to  "discriminate  against  any  individual  with  respect  to  his  compensation,  terms,  conditions, 
or  privileges  of  employment,"  on  any  of  those  bases.  42  U.S.C.  §  2000e-2(a)(  1 );  29  U.S.C.  §  623(a)(1). 
Compare  42  U.S.C.  §  2000e-2(a)(2)  (1970  ed.,  Supp.  V)  with  29  U.S.C.  §  623(a)(2). 
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In  1 974,  Congress  amended  the  ADEA  to  permit  age  discrimination  lawsuits  against  the 
federal  government.  The  enforcement  provision  says:  "Any  person  aggrieved  may  bring  a  civil 
action  in  any  federal  district  court  of  competent  jurisdiction  for  such  legal  or  equitable  relief  as 
will  effectuate  the  purposes  of  this  Act."  ADEA  §  15(c),  29  U.S.C.  §  633a(c)  (1988).  The 
Supreme  Court  held  that  §  15(c),  unlike  §  7,  affords  no  jury  trial  right,  finding  the  analogy  to 
Title  VII  closer  than  the  analogy  to  the  FSLA.  Lehman  v.  Nakshian,  453  U.S.  156  (1981).  Is  this 
consistent  with  Lorillard ,  upon  which  the  four  dissenting  Justices  relied?  The  majority 
responded  that  (1)  Lorillard  is  distinguishable  (how?),  (2)  the  federal  government  is  subject  to 
jury  trials  only  if  it  explicitly  permits  them  (why?),  and  (3)  Congress  in  1978  amended  §  7(c) 
explicitly  to  allow  ADEA  jury  trials  but  made  no  comparable  amendment  to  §  15(c)  (so  what?). 

2.  Different  Statutes,  Different  Policies.  A  second  limitation  on  reasoning  from  one 
statute  to  another  is  that  the  new  statute  may  embody  policies  or  compromises  subtly  different 
from  those  in  the  similar  statutes— if  for  no  other  reason  than  the  different  political  context  of  the 
later  statute.  For  example,  the  Supreme  Court  has  interpreted  Title  VI  of  the  Civil  Rights  Act  of 
1964  (prohibiting  discrimination  "under  any  program  or  activity  receiving  Federal  financial 
assistance")  to  reach  only  instances  of  intentional  discrimination.  See  Guardians’  As s'n  v.  Civil 
Serv.  Comm'n  of  New  York  City ,  463  U.S.  582,  607-08  (1983)  (opinion  of  Powell,  J.,  joined  by 
Burger,  C.J.,  and  Rehnquist,  J.);  id.  at  612  (opinion  of  O'Connor,  J.);  id.  at  635  (opinion  of 
Stevens,  J.,  joined  by  Brennan  &  Blackmun,  J.J.).  Yet  the  Court  in  Alexander  v.  Choate ,  469 
U.S.  287,  294-99  (1985)  (dicta),  was  unwilling  to  limit  §  504  of  the  Rehabilitation  Act  of  1973 
(prohibiting  discrimination  or  exclusion  of  any  "qualified  handicapped  individual"  "under  any 
program  or  activity  receiving  Federal  financial  assistance")  to  instances  of  intentional 
discrimination.  In  dictum,  the  Court  suggested  that  by  1973  national  policy  was  more  concerned 
with  "disparate  impact"  discrimination  than  "intentional"  discrimination  that  had  been  a  focal 
point  in  1964.  Id.  at  294-95  n.l  1.  Ergo,  the  Court's  interpretation  of  Title  VI  was  not  a  helpful 
guide  in  its  interpretation  of  §  504.  Does  this  temporal  dimension  (evolving  policy)  help  explain 
the  result  in  Lorillard? 

3.  The  Possibility  of  Compromise.  A  third  limitation  on  reasoning  from  one  statute  to 
another  is  that  it  may  undermine  deliberative  legislative  compromises.  Recall  Judge  Weinfeld's 
analysis  of  judge-created  exceptions  to  anti-assignment  and  alienation  provisions  in  four 
different  federal  statutes  (see  footnotes  45-48).  Note  that  Congress  at  least  once  responded  to 
the  judicially  created  exceptions  by  codifying  them  in  the  statute,  as  Judge  Weinfeld  pointed  out 
in  footnote  48.  If  Congress  in  the  past  has  been  willing  to  put  such  an  exception  in  the  statute, 
why  did  it  not  do  the  same  in  ERISA?  Why  should  courts  continue  to  do  Congress'  drafting 
work?  In  1974,  moreover,  Congress  made  provision  for  a  limited  exception  for  alimony  and 
support  payments,  codified  at  42  U.S.C.  §  659(a)  (1988): 

Notwithstanding  any  other  provision  of  law,  *  *  *  moneys  (the  entitlement  to 
which  is  based  upon  remuneration  for  employment)  due  from,  or  payable  by,  the  United 
States  *  *  *  to  any  individual  *  *  *  shall  be  subject  *  *  *  to  legal  process  brought  for  the 
enforcement  *  *  *  of  his  legal  obligations  to  provide  child  support  or  make  alimony 
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payments. 


Does  this  codification  support  or  undermine  Judge  Weinfeld's  position?  New  York's  Family 
Court  in  Sharlot  v.  Sharlot,  470  N.Y.S.2d  544  (Fam.  Ct.  1984),  relied  on  §  659(a)  to  find  that  the 
Social  Security  Act's  anti-assignment  or  alienation  provision  does  not  contain  an  alimony 
exception.  The  Court  noted  that  social  security  disability  payments  are  not  "remuneration  for 
employment"  embraced  within  the  "comprehensive"  federal  codification  of  the  alimony  and  child 
support  exception.  Ergo,  reasoned  the  Court,  they  are  not  excepted,  because  Congress  had 
implicitly  decided  to  exclude  them  when  it  drafted  the  general  exception  so  narrowly  (expressio 
unius).  Is  that  a  correct  view?  Compare  the  opinion  on  appeal,  494  N.Y.S.2d  238  (App.  Div. 
1985). 


Consider  also  Ridgway  v.  Ridgway,  454  U.S.  46  (1981).  Richard  Ridgway,  a  career 
sergeant  in  the  U.S.  Army,  was  granted  a  divorce  from  his  wife  April  in  1977.  The  state  divorce 
decree  required  Richard  to  keep  in  force  then-existing  life  insurance  policies  for  the  benefit  of  the 
three  children.  Richard  remarried  and  changed  the  beneficiary  to  his  second  wife,  Donna, 
contrary  to  the  divorce  decree.  When  he  died,  both  April  and  Donna  claimed  the  proceeds  to  the 
life  insurance — April  relying  on  state  law  and  Donna  relying  on  the  Servicemen's  Group  Life 
Insurance  Act  of  1965,  79  Stat.  880,  codified  as  amended  at  38  U.S.C.  §  765  et  seq.  (1982).  The 
Act  provides  comprehensive  life  insurance  for  members  of  the  armed  services,  including 
Richard,  and  stipulates  that  the  service  person  can  designate  the  beneficiary,  id.  §  770(a),  and  that 
payment  of  insurance  proceeds  is  not  subject  to  attachment  or  "any  legal  or  equitable  process 
whatever."  Id.  §  770(g).  The  Supreme  Court  held  that  §  770(a)  &  (g)  preempts  state  property 
decrees  for  support  and  alimony  pursuant  to  a  divorce.  The  Act's  policy  that  the  statutory 
benefits  actually  reach  the  designated  beneficiary  and  that  the  insurance  be  operated  on  a  national 
level  clashes  with  state  family  law  and  supersedes  it.  See  also  Hisquierdo  v.  Hisquierdo,  439 
U.S.  572,  584  (1979). 

Three  Justices  dissented.  Justice  Stevens'  dissenting  opinion  relied  heavily  on  Schlaefer, 
the  same  case  which  Judge  Weinfeld  considered  persuasive  in  Cartledge,  and  on  the  equitable 
argument  that  Richard's  designation  of  Donna  as  his  beneficiary  violated  his  moral  duty  to 
support  his  children.  Surely  Congress  would  not  have  intended  such  a  scandalous  result,  argued 
the  dissenters.  The  Ridgway  majority  responded  that  "[a]  result  of  this  kind,  of  course,  may  be 
avoided  if  Congress  chooses  to  avoid  it,"  454  U.S.  at  63,  but  that  Congress  has  not  so  chosen. 
Does  the  Ridgway  case  undermine  the  cogency  of  Judge  Weinfeld's  opinion  in  Cartledge ? 
Compare  Rose  v.  Rose, _ U.S. _ ,  107  S.Ct.  2029  (1987). 

2.  Borrowed  Statutes 

Statutes  in  pari  materia  (similar  statutes)  are  those  in  force  in  the  same  jurisdiction, 
typically.  Borrowed  statutes  are  those  adapted  by  one  jurisdiction  from  another  jurisdiction.  For 
example,  if  West  Virginia  were  to  enact  a  pension  regulation  statute,  it  might  "borrow"  the 
language  used  in  ERISA's  anti-alienation  and  assignment  provision  or  that  used  in  a  similar 
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statute  of  another  state.  See  Frank  Horack,  The  Common  Law  of  Legislation,  23  Iowa  L.  Rev.  41 
(1937)  (one  legislature  will  copy  a  successful  prior  statute  from  another  jurisdiction,  following  a 
process  Horack  calls  "stare  de  statute").  The  issues  of  interpretation  for  borrowed  statutes  are 
subtly  different  from  those  concerning  similar  statutes,  in  large  part  because  the  policies  followed 
in  one  jurisdiction  may  be  different  from  those  followed  in  the  original  jurisdiction.  Consider  the 
following  series  of  decisions  by  the  Alaska  Supreme  Court. 

ZERBE  v.  STATE 
Supreme  Court  of  Alaska,  1978. 

578  P.2d  597. 

Connor,  Justice. 

This  appeal  requires  us  to  interpret  those  provisions  of  Alaska's  government  claims 
statute'  which  deal  with  claims  which  arise  out  of  false  imprisonment.  Appellant's  claim  for 
damages  against  the  state  was  dismissed  by  the  trial  court  on  the  ground  that  it  was  barred  by 
statute. 


Stephen  Zerbe's  difficulties  began  when  he  was  cited  for  driving  an  overweight  truck. 
Zerbe's  employer  succeeded  in  having  the  complaint  against  Zerbe  dismissed  by  informing  the 
district  attorney  that  the  street  on  which  Zerbe  was  driving  was  not  a  public  street.  Relying  on 
the  dismissal,  Zerbe  did  not  appear  at  the  arraignment.  An  acting  district  judge  who  apparently 
had  no  knowledge  that  the  complaint  had  been  dismissed,  issued  a  bench  warrant  for  Zerbe's 
arrest.  The  bench  warrant  was  served  on  Zerbe  approximately  five  months  later  when  Zerbe 
went  to  the  police  department  to  apply  for  a  chauffeur's  license. 

Zerbe  was  taken  to  jail,  and  the  guards  apparently  did  not  allow  him  to  make  any  phone 
calls.  As  a  result,  Zerbe  remained  in  custody  for  nine  hours  before  he  was  able  to  post  bail. 
Zerbe  hired  a  lawyer  and  was  successful  in  having  the  bench  warrant  quashed  on  grounds  of  the 
earlier  dismissal.  He  then  filed  suit  against  the  state,  alleging  that  state  employees  were 
negligent  in  failing  to  properly  inform  the  judge  of  the  dismissal,  and  that  jail  personnel  were 
negligent  in  failing  to  allow  Zerbe  to  make  a  phone  call  to  obtain  bail. 

Although  the  complaint  was  couched  in  terms  of  negligence,  the  state  argued  that 
plaintiffs  cause  of  action  arose  out  of  false  arrest  and  false  imprisonment,  and  was,  therefore, 


'  AS  09.50.250  provides  in  pertinent  part  as  follows: 

" Actionable  claims  against  the  state.  A  person  or  corporation  having  a  contract,  quasi-contract, 
or  tort  claim  against  the  state  may  bring  an  action  against  the  state  in  the  superior  court.  *  *  * 
However,  no  action  may  be  brought  under  this  section  if  the  claim  *  *  * 

(3)  arises  out  of  assault,  battery,  false  imprisonment,  false  arrest,  malicious  prosecution, 
abuse  of  process,  libel,  slander,  misrepresentation,  deceit,  or  interference  with  contract  rights." 
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